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Prepare for the future and give clients  
peace of mind by creating a code of ethics

Create a code of ethics for your agency to ensure you have 
the proper foundation to implement policies and procedures, 
prepare for increased scrutiny and give clients peace of mind.

Giving clients a copy of your agency’s code of ethics can 
help instill confidence in your agency. It shows clients there’s 
a set of ethical principles that you operate by, says Bob King, 
attorney and founder of Legally Nanny in Irvine, Calif. A 
code of ethics helps to “provide a measure of comfort” for 
clients so they understand the type of company they’re deal-
ing with, he says.

(continued on p. 8)

Health care reform

IRs would limit employers’ health coverage 
obligation and employees’ cost share

A proposed IRS rule would put some limits to your agency’s 
obligations to provide affordable health insurance coverage to 
employees under the Affordable Care Act (ACA). However, the 
rule also makes it clear that some agencies which previously 
thought they were exempt may not be once affiliated hospice 
and home health operations enter the equation. 

(continued on p. 9)
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Learn how to live with the  
employer mandate
Minimize the financial impact of the employer insurance mandate by 
purchasing a copy of PDI ’s training webinar CD health coverage 
mandate: What’s your agency’s penalty risk? For more details, go to: 
https://store.decisionhealth.com/Product.aspx?ProductCode=TA2283CD.
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Policy Roundup from PDHCA 

Can you hear me now? how to  
tap into the benefits of telephony 
By: Lucy Andrews

Telephony could be your agency’s answer to improved 
scheduling and billing productivity, decreased costs and 
increased client satisfaction in 2013.

Santa Rosa Calif.-based At Your Service Home Care’s 
scheduler was able to manage 50% more clients after 
the agency rolled out its telephony system by Clear Care 
Software in San Francisco.

Simply defined, telephony is a system for using 
your telephone and computer software system to 
electronically track remote employees, including 
caregivers in the field.

One of the benefits of telephony is that it allows 
agencies to reward employees who consistently 
show up at the clients’ homes on time. And it 
allows agencies to identify training needs for those 
employees who don’t.

 Your scheduling staff will love the assistance they 
get when monitoring remote employees, and your 
clients’ families will be more satisfied knowing you’re 
watching out for their loved one both on site and in 
the office. (See related box, p. 3, for more benefits of 
telephony.)

Tips to tackle telephony 
Here are some things to consider when rolling out 

telephony:

 • Ensure timesheets are complete and compliant 
with all state and federal laws. For instance, the 
Department of Labor dictates that all timesheets must 
contain 14 items, from the employee’s name and Social 
Security number to hours worked each day to the date of 
payment and the pay period covered by the payment. For 
a complete list of the recordkeeping requirements, go to: 
www.dol.gov/whd/regs/compliance/whdfs21.pdf. 

 • Choose a telephony system that will inte-
grate with your billing and payroll systems. At Your 
Service Home Care’s software integrates the telephony, 
billing and payroll process with the push of a button. The 
verified visit is pushed from scheduling to payroll and 
billing modules, which generate the client bill and the 
total hours worked for payroll processing.

 • Don’t be too quick to drop the manual system. 
During the first few weeks that At Your Service Home 
Care rolled out its telephony system, managers also kept 
the manual system running as a backup. This allowed 
the agency to work out any bugs with the new system 
and ensured compliance with new processes, such as 
checking that all staff used the telephony system for 
every visit, reminding them of the telephony phone 
number or what their unique log in was. 
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Set a date for when to stop running parallel 
timekeeping systems, usually when you are comfortable 
that all the employees are using the system correctly and 
you are not seeing errors in hours worked. 

 • Make new employees demonstrate their 
understanding. During the agency’s employee 
orientation, new staff receives a demonstration of 
the telephony services and managers validate that 
the employee understands by asking him or her to 
demonstrate the process back to the supervisors.

And when conducting remedial training, the best 
way to re-educate field employees on using telephony is 
to do a call with them so they can hear the prompts and 
can ask questions in real time. 

 • Establish standards for noncompliance and put 
them in writing. All staff members are required to use the 
electronic timekeeping system for visit documentation 
and recording hours worked. As with all of its policies, 
At Your Service Home Care uses progressive disciplinary 
action for employees who don’t adhere to this policy.

 • Set up a contingency plan for times when 
technology fails. Any exception to using the 
telephony system must be approved by the office and 

scheduler. If the caregiver can’t use the client’s landline, 
for instance, the scheduler determines if the employee 
should use his or her cell phone, or call into the office 
and have the scheduler manually clock the employee in 
and out of the visit or shift. In that case, the employee 
would sign a paper time card verifying all hours worked 
on a weekly basis. 

The agency documents this clearly and has employees 
sign, saying they agree to any manual changes. 

 • Determine what the scheduler’s responsibility 
is for following up on when caregivers miss or 
are late clocking in or clocking out. The agency’s 
scheduler gets a late or missed clock-in alert eight 
minutes after scheduled arrival time and calls the 
employee or client home within 10 minutes to check in. 

 • Review and refresh employee training 90 
days after implementation, elicit feedback on the 
process for them and make improvements as needed. 
For some of the agency’s staff, this was an opportunity 
to review the process for telephony again and for 
others it just served as a reminder for compliance with 
exceptions, such as when staff members are late or miss 
their chance to clock in or out.

About the author: Lucy Andrews, RN, MS, has 25 
years of home care experience and is the CEO and founder 
of At Your Service Home Care in Sonoma County, Calif. 
She serves as the vice chair for the National Association 
for Home Care & Hospice (NAHC) and is a member of the 
board of directors for the California Association for Health 
Services at Home (CAHSAH).

Health care reform

subject to employer mandate?  
next, calculate your penalty amounts
By: John C. Gilliland II

If your agency is subject to the employer mandate, 
it must provide minimum essential insurance coverage 
for its full-time employees or risk liability for penalties. 
Minimum essential coverage means insurance coverage 
which the Affordable Care Act (ACA) requires individuals 
to maintain.

Penalties under the employer mandate depend on 
whether your agency does or does not offer minimum 
essential coverage to its full-time employees and their 

8 reasons to turn up  
the heat on telephony
According to Lucy Andrews, CEO and founder of At Your Home 
Care in Sonoma County, Calif., when your agency adopts 
telephony, you’ll be able to:

 ` Integrate hours worked into your billing and payroll 
systems with the touch of a button.

 ` Immediately follow up and provide feedback to employees 
if they did not clock in at the scheduled time.

 ` Increase client satisfaction by letting clients know this 
oversight of caregivers exists.

 ` Notify client families in real time that their loved one is 
being seen by a caregiver at the scheduled time.

 ` Improve compliance in on-time arrivals of employees.

 ` Increase your office’s ability to comply with all wage-and-
hour regulations, such as accurate and proper recording of 
all hours worked.

 ` Decrease scheduler time spent verifying arrivals and 
departures of employees.
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dependents. Penalties can occur in either case. Also, it 
is important to note that penalties are calculated each 
month, not annually, and are based on the number 
of full-time employees, not full-time equivalents (PDI 
11/12). Full-time equivalents are used only to determine 
whether your agency is subject to the mandate in the 
first place. A full-time employee is one who has 130 
hours of service during the month involved.

Even if your agency doesn’t offer coverage required 
by the ACA, a penalty is only assessed if at least one of 
your agency’s full-time employees receives taxpayer-
assisted coverage, meaning a premium tax credit or 
cost-sharing reduction. These credits or reductions 
are available based in part on whether the employee 
and dependents fall within 100% to 400% of the federal 
poverty level, which was $11,170 for an individual and 
$23,050 for a family of four in 2012.

If you don’t offer minimum essential coverage
If your agency is subject to the mandate, it must pay a 

penalty for a calendar month if:

(a) it does not offer minimum essential health 
insurance coverage to its full-time employees and their 
dependents that month; and,

(b) at least one full-time employee opts out of your 
agency’s coverage, purchases insurance through a state 
exchange, and receives the premium tax credit or cost-
sharing reduction that month, meaning your agency’s 
coverage is not “affordable” to the employee.

The penalty for the month is 1/12th of $2,000 (that is, 
$166.67) per full-time employee, but the first 30 full-time 
employees are exempted. 

Example: If an employer is subject to the mandate 
for a calendar month, meets the conditions stated above, 
and has a total of 51 full-time employees, it must pay a 
penalty equal to $3,500.07 for that month. The penalty is 
calculated as follows: 51 full-time employees – 30 full-
time employees = 21 full-time employees. The resulting 
21 full-time employees are then multiplied times $166.67, 
which equals $3,500.07.

If you do offer minimum essential coverage
If your agency is subject to the mandate, it may have 

to pay a penalty even though it offers minimum essential 
coverage to its full-time employees and their dependents.

Your agency must pay a penalty for a calendar 
month if:

(a) it offers minimum essential health insurance 
coverage to its full-time employees and their 
dependents; and,

(b) at least one full-time employee opts out of your 
agency’s coverage, purchases insurance through a state 
exchange, and receives the premium tax credit or cost-
sharing reduction that month, meaning your agency’s 
coverage is not “affordable” to the employee.

In this case, the penalty is the lesser of:

(a) 1/12th of $3,000 (that is, $250) for each full-time 
employee who receives the premium tax credit or cost-
sharing reduction that month; or, 

(b) 1/12th of $2,000 (that is, $166.67) per full-time 
employee after the first 30 full-time employees.

The reason for this penalty is to penalize an employer 
whose minimum essential coverage is so expensive that 
its lower-paid full-time employees prefer to purchase 
taxpayer-subsidized coverage.

Example: Assume your agency has 51 full-time 
employees and offers minimum essential health 
insurance coverage to its full-time employees and their 
dependents. However, 10 of those full-time employees 
qualify for the premium tax credit or cost-sharing 
reduction. They opt out of your agency’s insurance, 
purchase coverage through a state exchange and receive 
the premium tax credit or cost-sharing reduction. In this 
case, your agency would pay a penalty of $2,500 for the 
month. The penalty is the lesser of: (a) 10 times $250, 
which equals $2,500; or, (b) 21 (51 minus 30) times 
$166.67, which equals $3,500.07.

Things to note when considering penalties
 • Your agency will never pay a penalty for a month if 

it has 30 or fewer full-time employees that month.

 • Your agency will never pay a penalty unless it has 
at least one full-time employee who purchases health 
insurance through a state exchange and receives tax-
payer-assisted coverage.

 • The more full-time employees your agency has, the 
greater are its potential penalties.

About the author: John Gilliland is a partner at 
The Gilliland Law Firm, which specializes in health 
care legal issues. John practices in the regulatory, 
transactional, employment/labor and administrative 
areas. He represents health care clients before all 
branches of government.
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Growing referrals

satisfied customers? Get them to post 
online reviews to increase referrals

Urge satisfied customers to post reviews on popular 
consumer websites to prepare for the increasing 
importance of online reviews and net referrals. 

A study conducted by Caring.com found that 
people are more likely to choose an agency based 
on the number of positive reviews posted than based 
on the placement of an agency during a search, says 
Katie Roper, VP of sales for Caring.com in San Mateo, 
Calif. People are looking for information to validate 
their choice of agency, and more reviews mean more 
information. In fact, user reviews have sky rocketed 
from 2,000 to 35,000 in the past 18 months, she says.

Increasingly, people are using customer reviews to 
make their purchasing decisions, Roper says. And home 
care is no exception. 

Although asking for client testimonials is nothing 
new for agencies, the fact that clients have to take action 
makes this different, says Merrily Orsini, president of 
corecubed in Louisville, Ky. 

You likely know who your satisfied clients are; but 
it’s much more difficult to get clients to post reviews on 
their own, Roper says. You may be dealing with clients 
who don’t own a computer, or don’t know how to use the 
internet well, she notes. 

Tips to encourage review posting
Follow these tips to get family members and clients on 

board with posting reviews:

 • Include a prompt to post reviews in agency 
email signatures. Something like “Don’t forget to review 
us on Caring.com or Yelp” will suffice, Roper says. This 
is a great way to put the idea in people’s minds without 
actively asking for the review, she says. It also helps you 
reach adult family members who are in charge of your 
client’s care, as your agency may primarily communicate 
with them via email, Roper says.

 • Ask clients to write reviews at the end of a 
status or quality meeting if you got good feedback. 
Talking to clients or family members about their 
positive experiences with your agency is a great time 
to ask them to post a review about those experiences. 

Benchmark of the Month
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Client growth rates,  
2008 through 2011

The client growth rate seen by private duty 
agencies has increased steadily since 2009, 
according to the 2012 Private Duty Benchmarking 
Study from Home Care Pulse in Rexburg, Idaho.

The biggest jump occurred between 2008  
and 2010, when growth rates increased from 9.7%  
to 16.6%. 

The study is a historical comparison of the 
median client growth rates for the industry. Note 
that the rate of growth will be higher for smaller 
agencies because an addition of, say, 10 clients to 
a census of 30 would mean a 33.3% growth rate, 
while the same number would translate to a much 
lower growth rate for a bigger agency.

For more information on how industry growth 
may affect your agency, see stories p. 1 and 5.

2008-09

9.7%

2009-10

16.6%

2010-11

17.5%
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 • Use your agency’s technological resources to 
get clients to post reviews. If your caregivers travel 
with tablets, it’s a smart idea to offer them to clients with 
limited computer access in order to post reviews, Roper 
says. But keep in mind, involving the caregiver in the writ-
ten review process could impact his or her relationship 
with the client, says Bob King, an attorney and founder of 
Legally Nanny, a law firm that specializes in working with 
home care and domestic employment agencies in Irvin, 
Calif. If the client refuses, the relationship could become 
awkward, so make sure this approach is only used when 
it’s clear the client wants to post a review.

 • Ask for a review after an unsolicited 
compliment has occurred, Orsini says. “We find the 
best time to ask for a review (or a testimonial) is when 
a compliment is occurring naturally,” she says via email. 
Train your staff to be mindful of praise, and consider the 
following example, created by Orsini, for proper protocol 
when a compliment occurs:

An adult daughter calls the agency to praise caregiver 
Sue. After a heartfelt thank you, the agency contact says: 
“We are so pleased that your mother is happy with our 
service. Would you take the time to write a review of our 
service on Yelp?”

 • Don’t spoon-feed clients reviews, or write 
them on their behalf. It’s dishonest and also ineffective 
because consumers can almost always spot a fake 
review, Roper advises. In an effort to fend off suspicions 
of forged reviews, you may also consider asking clients 

in close proximity to the business to post reviews. IP 
addresses closer to your business are less likely to be 
considered fake, as they show the reviewer is indeed in 
your service area, Orsini advises. 

Where should clients post reviews?
The placement of reviews is the key for maximum 

exposure to new clients. In order to market effectively, 
it’s imperative to get clients to post reviews where 
competitors are, Roper says. 

In addition, the more traffic a website gets, the more 
valuable it will be to your agency, Orsini says. So it’s a 
good idea to direct clients to popular sites that feature 
your competitors. 

“Yelp is the most widely used review site, in general,” 
she says. Caring.com is becoming increasingly popular, 
and due to the industry specificity “it does carry weight,” 
she says. 

The more popular a review site is, the greater the 
possibility that a potential customer would go there, she 
says. — Danielle Cralle (dcralle@decisionhealth.com) 

M&A trends

Private duty mergers and acquisitions 
thaw with recovering economy

 Many private duty home care providers have resumed 
growth and profitability in 2012, and the M&A market 
may begin to thaw if the market continues to improve.
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However, the employer mandate provisions of the 
Affordable Care Act (ACA) disproportionately impact the 
private duty industry because of low-wage and part-time 
employees. And providers will be challenged by the high 
costs of compliance, says Jack Eskenazi, managing partner, 
Healthcare Advisory Partners, Los Angeles. Those costs 
could reduce margins and valuations starting this year.

Consolidation is one solution as providers cope by spread-
ing their increasing costs over greater revenue. More suc-
cessful providers that are for sale can command significant 
premiums, while more marginal providers may have trouble 
staying in business long enough to sell, Eskenazi says.

In addition to the insurance mandate, these sectors 
have been weighed down by a sluggish economic 
recovery, concerns about the elimination of the 
companionship exemption and increasing penetration 
of less profitable Medicaid managed care clients, says 
Dexter Braff, president, The Braff Group, a health care 
M&A company in Pittsburgh.

While the 2012 market may not have been quite as 
active as a few years ago, deal volume didn’t completely 
stop. This past year, Stoneridge Partners saw new buyers 
enter the market and closed a record number of private 
pay or non-Medicare agencies, says Don Cummins, 
president of the M&A firm in Fort Myers, Fla. 

Expect a similar climate in 2013, with a possible uptick 
in Medicaid transaction volume in preparation for the 
expansion of Medicaid coverage in 2014, Braff says.

The franchise effect on M&A deals 
There has been growth in franchises and they’ve taken 

their share of the market for private pay senior care. How-
ever, strategic buyers seem to have little interest in acquir-
ing these agencies due to franchise fees, says Cummins. 

The dramatic increase in the number of both 
franchisors and franchisees is evidence of the excellent 
prospects and promise of the private duty industry. 

Investment money from small individuals to gigantic 
private equity funds is pouring into the industry and 
demographic trends suggest that there will be enough 
growth to absorb every penny, Eskenazi says.

 The impact on current providers is more competition, 
but the silver lining is that franchise operators tend to 
advertise aggressively, raising the profile of the industry for 
everyone and giving independent operators the opportunity 
to make their own value proposition to consumers, Eskenazi 
says. — Marci Heydt (mheydt@decisionhealth.com) 

M&A trends

here’s how private duty agencies  
will attract buyers in 2013

As the private duty M&A market heats up in 2013, 
those agencies looking to sell should focus on a few 
things to catch the eye of the buyers, says Kevin Taggart, 
partner, Stoneridge Partners in Atlanta. 

Consider the following advice from Taggart if you’re 
getting ready to put your agency on the market: 

 • Maintain a healthy profit margin. Agencies 
that have gross profit margins of 40% or greater will have 
an easier time selling. The average gross profit margins 
for companies that only offer private pay is between 
33% to 38%. Gross margin is defined as the selling price 
minus the cost of goods sold, including caregiver wages, 
payroll taxes on those wages, workers’ compensation and 
mileage paid to caregivers.

Low profit margins are hard to fix for the owner of a 
newly acquired agency. The only way to fix them is to 
lower wages or raise prices, which are both unpopular 
things to do for a new owner. 

 • Correct all issues that could come up 
in a confidential business review. This review 
covers your agency’s history, structure, employees, 
licenses and certifications, reason for the sale, and 
a host of other items. It could uncover compliance 
issues, employee issues and revenue concentration 
challenges that could make your agency unappealing 
to potential buyers. 

 • Display financials in an accrual format. 
The accrual method records income items when they 
are earned and records deductions when expenses 
are incurred. Many smaller agencies file their taxes 
on a “cash” basis, which recognizes revenue and 
expenses when received or paid. Most buyers want 
to see financials in the accrual format, because it 
gives a truer picture of what the business is actually 
doing, and can’t be manipulated as easily as cash 
accounting. 

 • Hire a sales team that promises a constant 
source of new clients. A constant source of new clients 
is key to the company’s growth, and in turn, the key 
to multiples that are better than those companies that 
are flat or declining. Many successful sales models that 
produce long-term results pay sales people a small base 
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salary with incentives that are tied to monthly revenue for 
the life of a client. 

 • Consider purchasing a smaller, weaker 
competitor in your market. That could be a good way 
to diversify your referral sources and grow your agency 
into a larger, more marketable agency. Everything else 
being equal, the larger the size, the more marketable an 
agency is to multiple buyers. Since there are few tangible 
assets such as desks and computers, the larger the 
company, the less risk there is to the buyer for revenue 
erosion after an acquisition. 

 • Build up your mid-level management. Most 
owners sell because they want to exit shortly after the 
sale. A knowledgeable mid-management team conveys 
to buyers that someone is ready to step into your job 
without major disruptions if necessary. Keep in mind 
that an agency that demonstrates sustainability after the 
owner’s exit will command a higher multiple in today’s 
market. Systems and processes need to be in place to 
increase efficiencies and create a uniform experience 
from intake to hiring. Mid-level management is key 
to increasing an agency’s value, but typically an 
agency needs at least $2 to $3 million in revenue to 
afford this additional layer. — Marci Heydt (mheydt@
decisionhealth.com) 

Code of ethics
(continued from p. 1)

Private duty is set for explosive growth in the coming 
years (see p. 5), but the industry may not be prepared to 
understand how to serve the influx of older adults or how 
that service should be communicated to legislatures, says 
Laurie Edwards-Tate, president and CEO of At Your Home 
Familycare in San Diego.

Private duty is still largely uncharted territory, with 
standards of practice that vary from state to state, 
Edwards-Tate says.

But establishing a code of ethics can help, says 
Edwards-Tate, who has championed a national code 
of ethics for all private pay services tailored to a 
vulnerable population. 

For example, Arizona is one of the 23 states that don’t 
require licensing for home care agencies. As a result, 
unskilled caregivers could legally do things outside of 
their scope, such as conduct medical procedures, says 

Don Irish, president of Family Home Care in Mesa, Ariz. 
and executive director of the Arizona Non-Medical Home 
Care Association. 

The non-existent regulations in Arizona caused 
the association to establish minimum standards that 
members agree to adhere to, which helps agencies define 
their scope of practice and prevent potentially unethical 
behavior. (For an excerpt from a sample code of ethics 
created by the association, see insert.)

A code of ethics also is often the first step towards 
solid policy implementation at an agency, says Robert 
Markette, an attorney with Benesch, Friedlander, Coplan 
& Aronoff in Indianapolis.

Tip: Create a code of ethics that includes broad 
principles which guide agency policies, Markette says. 
For example, your code of ethics may include a section 
stating that your agency is committed to working with 
caregivers who have been vetted for experience and 
professionalism. This ethical standard would play out 
during the hiring process, where you would ideally check 
references and conduct background checks prior to 
making a hire, Irish says. 

What to include in a code of ethics
A code of ethics can serve many purposes, so what 

you decide to include in it is important. For example, it 
may include discussions of the value your agency places 
on honesty and integrity, Markette says.

Follow these tips from industry experts to ensure that 
your ethics hits all of the necessary bases:

 • Clearly define what it is that your agency 
does, Edwards-Tate suggests. Defining your business 
activities succinctly on the front end can prevent any 
confusion over what you can and cannot provide on the 
back end, Edwards-Tate says. For example, include a 
specific definition of the kinds of services you currently 
provide and what you aim to do. Note that this definition 
can be inserted into a mission statement as well. 

 • Include a client bill of rights. This will guide 
your interactions with the client, Irish says. It could be 
something as simple as a pledge to never compromise 
confidentiality, both relating to medical records and to 
the patient’s overall privacy, King says. In the event of a 
breach of confidentiality, the agency could be held liable, 
so this is an important ethical standard, not just for the 
client but for the agency as well, he says. It also could 
help your agency in the event of a claim of negligence, 
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because you can at least show your code of ethics in 
court, King says. 

 • Make a note that you won’t provide services 
outside of your agency’s scope of practice, such as 
administering skilled medical care. This is especially 
important to include if you operate in an unlicensed 
state, as there are no regulations that would govern the 
tasks your caregivers perform, Irish says. 

 • Keep it short. Express what services your agency 
provides and what it aims to do, King says. Handbooks 
are usually long and most people don’t read them, so it’s 
best to get to the point as soon as possible, he says.

 • Include a section on employee hours and 
payment. This may help you in the event that there’s a 
billing or scheduling mistake, Markette says. For example, 
say you find a payroll mistake and your code of ethics 
requires you to fix it. During a Department of Labor 
audit, auditors will see that you corrected the mistake, 
as required by your code of ethics. As a result, your 
agency can avoid legal action from employees and the 
government, Markette says. — Danielle Cralle (dcralle@
decisionhealth.com) 

IRs to limit coverage
(continued from p. 1)

Note that if you run a registry, you also still may be 
subject to the mandate, depending on whether you 
control how caregivers’ work is performed. (See subhead 
below for details.)

The proposal, published in the Federal Register Jan. 2, 
would exclude the employee’s spouse from the definition 
of dependents eligible for coverage as members of the 
employee’s immediate family. And while an employee’s 
children under age 26 would be covered, the IRS is 
proposing that their coverage wouldn’t have to be an 
expense the employee could afford. 

Other breaks for employers would include the right to 
put off dependent coverage until 2015, provided efforts to 
meet the dependent requirement begin in 2014.

 The law only affects employers with 50 or more full-
time equivalent (FTE) employees, which means many 
home health agencies automatically will be exempt 
when the coverage requirement takes effect in 2014. For 
employers that aren’t exempt, though, penalties would 

range from approximately $2,000 to $3,000 annually 
per full-time employee, based on whether the agency 
provides no insurance coverage or coverage that doesn’t 
meet ACA affordability criteria. (See related story, p. 3.)

VNA of Kansas City (Mo.) would be home free 
under the proposed rule because it already is 
providing health coverage for all 200 or so of its 
employees, at a per-person cost of around $7,500 a 
year, says CEO Richard Roberson. The 25% of premium 
costs employees pay means even employees receiving 
$10 an hour at the low end of the VNA’s pay range 
would be well below the maximum cost-sharing 
allowed by the ACA, Roberson notes. 

But the bad news for some agencies is the IRS’ 
intention to “aggregate” the employees of “affiliated” 
employers. This could mean an agency with fewer than 
50 FTEs may be covered by the requirements to offer 
insurance if its owner(s) also controls a hospice or a 
home health agency or both, says John Gilliland with 
The Gilliland Law Firm in Indianapolis.

Employees’ share would be limited
At the same time, the rule’s proposed definition of 

affordable coverage would limit employees’ share in 
insurance premiums to 9.5% of their household income 
or, if that is too difficult to calculate, to 9.5% of the 
employee’s wages. 

Agency owners also wouldn’t find a way under the 
rule to dodge the 50-employee threshold by claiming 
staff members that work for them under contract actually 
aren’t their employees, Gilliland cautions. The IRS is 
relying on a long-established common law principle to 
define who is and who is not an employee. 

The common-law test should be examined 
particularly carefully if you run a registry. If you control 
the “manner and means” by which caregivers’ work is 
performed, which most registries do, your caregivers are 
employees and could make you subject to the mandate, 
Gilliland says. 

“Registries often think their caregivers are not their 
employees because they do not have to withhold taxes 
from their pay. However, the reason they don’t have 
to withhold are certain unique provisions under the 
Internal Revenue Code that apply only to withholding,” 
he notes. As a result, even if you don’t need to withhold 
taxes for your caregivers, you’re not necessarily exempt 
from the mandate. 
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IRS to grant ‘transition relief’
Under the ACA, a full-time employee is someone 

employed at least 30 hours a week on average, but 
people working fewer hours than that would count 
proportionately as well. Thus, an agency would 
be subject to the health coverage requirement, for 
example, if it has 40 full-time employees working 30 
hours a week and 20 part-time employees working 15 
hours a week. 

For 2013, the first year used to calculate 
penalties, which would be levied in 2014, the 
IRS would grant “transition relief.” This means it 
would allow employers to base their FTE count on 
those employees working during any period of six 
consecutive months during the calendar year. In 
future years, the full-time employee count would be 
based on the 12-month average hours.

Tip: If you intend to pay a penalty in lieu of 
offering insurance, consider increasing the number 
of part-timers and reducing the number of full-timers, 
Gilliland advises. Because penalties would be based 
only on the number of full-time employees, such a 
step would reduce what the agency has to pay, he 
points out. — Burt Schorr (bschorr@decisionhealth.
com) and Tina Irgang (tirgang@decisionhealth.com) 

Editor’s note: Find the proposed IRS rule at www.
gpo.gov/fdsys/pkg/FR-2013-01-02/pdf/2012-31269.pdf. 

hIPAA ‘mega-rule’ lowers  
standard for patient notifications 

Prepare for more frequent patient notifications 
and changes to business associate relationships 
under a new “mega-rule” governing patient privacy 
and security.

The most significant change for providers: HHS is 
changing the rules for when patients must be notified 
of a breach of their data, says Robert Markette, an 
attorney with Benesch, Friedlander, Coplan & Aronoff 
in Indianapolis. 

As a result, agencies should expect to notify 
patients of breaches much more often. That’s bad news 
considering the costs involved in breach notification, 
including the days of staff time usually spent in 
identifying and contacting affected clients and fielding 
questions from them, he notes. 

Independent research firm Ponemon Institute in 
Traverse City, Mich. estimates in its 2012 patient privacy 
benchmarking study that the average cost of dealing 
with a patient data breach is $2.4 million over a two-
year period. 

The mega-rule is so called because it aggregates 
the final versions of four different proposed or interim 
final rules governing patient recordkeeping and 
disclosures under the Health Insurance Portability and 
Accountability Act (HIPAA). 

HHS published the long-awaited rule Jan. 17. Its 
provisions are effective March 26, but providers won’t 
have to comply until Sept. 23. 

The rule also expands the definition of “business 
associates” who are obligated to comply with HIPAA 
and as such are directly liable for violations. Anyone 
who “maintains” HIPAA-protected data now falls 
under that definition, Markette says. That includes, 
for example, cloud-based vendors who store health 
records, even if they don’t personally access them, 
he notes. 

Rule ends notification ‘harm standard’
Previously, the need for notification was determined 

using the so-called “harm standard,” meaning a 
notification was only necessary if there was a significant 
risk of harm to affected patients as a result of the 
breach. Now, providers will have to notify unless a risk 
assessment shows that “there is a low probability that the 
protected health information has been compromised,” 
according to the rule. 

 As a result, the burden of proof is on the agency 
to show that notification wasn’t necessary, Markette 
notes. And that burden of proof is heavy under the new 
standard, he says. 

The risk assessment to determine whether 
notification was necessary must take into account at 
least four factors, according to the rule: The nature and 
extent of the disclosed information; the person to whom 
the disclosure was made; whether the information was 
actually acquired or viewed; and the extent to which 
the provider has already mitigated risk. — Tina Irgang 
(tirgang@decisionhealth.com) 

Editor’s note: Turn to future issues of PDI for 
more in-depth analysis and guidance of this final 
rule. Find the rule at www.ofr.gov/OFRUpload/
OFRData/2013-01073_PI.pdf.
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